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the 1962 and 1965 versions of the Draft Convention as established by the EEC "Patents"
Working Party and

i;, the Draft of an open European Patent Convention drawn up by the Member States of the
European Free Trade Association
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Introductory Note

At its meeting of 21 May 1969 the Inter-governmental Confcrt'nce for the f;et.lilq: up (\f n
European system for the grant of patents set up a first working party to study questions
relating to patent law. At its inaugural meeting, held the DHme day, the woridng J'3rty
invited its chairman to prepare propoBcJ15 for the projected Convention, in prcjJi..l1"ittionfor
the working party's future meetings O~inut es BR/Grr 1/1/69 of 23 May 1969, p. 2).
Proposals for Articles 1 to 41 were set out in a first worl,ing document, BR/GT 1/2/69,

dated 2 June 1969 (German) and 9 June 1969 (English and French).

At the working party's first meeting on 8 July 1969 it was decided to postpone examination
of Articles 42 to 53, which contain the financial provisions. These Articles are to be

referred to a special working party.
r

Proposals for Articles 54 to 113 were set out in a second working document, BR/GTrl/9/69,

dated 1 August 1969.
The 1962 Draft Convention relating to a European Patent Law, the structure of which has
provisionally been followed, contains the following groups of Articles subsequent to

Article 113 :
Articles 114 to 118
Articles 119 to 123
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~onver:,ion into national application
Renewal of European Patents
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Articles 124 to 135 Surrender, lapse and revocation of the European
patent

Articles 136 to 152 Compulsory licences
Articles 153 to 173 Common procedural provisions of the European

Patent Office
Articles 174 to 184 Procedure in infringement and other civil

proceedings
Articles 185 to 205 Transitional provisions
Articles 206 to 217 Final provisions

The presen~ third working document contains proposals for the following groups
of Articles

.;

Articles 119 to 123c

Articles 153 to 173

Renewal of European patent applications and European
patents
Common procedural provisions of the European Patent
Office

In addition, a proposal for Article 180 on opinions by the European ~atent
Office has been adopted from the group of Articles on procedure in infringement.

The missing groups .of Articles have either been deleted in view of the new objectives
of the .Convention, or else discussion of them has been provisionally postponed.

The three working documents now submitted cover the most important points of patent
law from the 1962 Draft which fall under the terms of reference of Working Party 1.
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A further group of Articles, which could not have been contained in the 1962 Draft, is
Incldng, [lnd thnt is a series of provisions laying down, on the aile lwnd, that a
European patent" application can be filed via an international ratent application
pursuant to the Patent Co-operation Treaty (peT) and, on the other hand, that a
~uropean patent application can serve as a basis for an international application. In
the memorandum of 17 March 1969, submitted to the Inter-governmental Conference, it is
envisaged on page 7 that the PCT Plan would be taken into consideration. The Chairman's
proposals must therefore be supplemented by a corresponding group of Articles. These will
be submitted later in a special working document and will also come up for discussion at
the third meeting of Working Party I. Following the provisional order of the Convention,
this group of Articles is to be incorporated as Articles 113a et seq.

The proposals for Articles 119 to 123c, 153 to 173 and 180 contained in the present
third working document are based, as in the preceding documents, on the assumption
that the provisions of the Draft Convention relating to a European Patent Law,
drawn up by the Member States of the European Economic Community in 1960/1965, will
be accepted as far as possible. Amendments have only been proposed where the new
objectives of the projected Convention, or of the Draft Patent Co-operation Treaty (PCT)
appear to make modification necess'ry. The Draft of an open European Patent Convention
drawn up by the Member States of the European Free Trade Association in 1965/1967 has

been taken into consideration.

BR/GT 1/10 e/69 mk
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In order to assist understanding of the proposed amendments and to facilitate the
discussion, the proposals are presented with the texts of the published Brussels
1962 Draft, the EFTA Draft, based on this 1962 Draft, and the 1965 Draft in parallel
columns alongside.
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1962 Draft

EFTA Draft

1965 Draft

The headings at the top of the left-hand pages

BR/GT 1/10 e/69 jv.

KEY

indicates the Draft Convention relating to a
European Patent Law drawn up by the EEC
"Patents" Working Party and published in 1962.

indicates the European Free Trade Association
Draft of an open European Patent Convention,
forming the first Convention in the two-part
scheme - Annex III to working document EFTA
4/67 of 19 January 1967. This draft was based
on the 1962 Draft.

indicates the 1962 Draft, taking into account
the amendments contained in the EEC "Patents"
Working Party's working document 2335/IV/65
of 22 January 1965.

have been taken from the 1965 Draft.
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+ in the colWllnsheaded "EFTA Draft"
and "Chairman's proposal"

• before single paragraphs in the
1965 Draft

used to underline the wording
in the "1965 Draft" column

used to underline the wording in
the "Chairman's proposal" column

BRIGT 1/10 e/69 jv.
.'

..

indicates that the wording of the column immedia-
tely to the left has in each care been adopted
without amendment; i.e. that of the 1962 Draft
in the EFTA Draft and, similarly, that of the
1965 Draft in the Chairman's proposal.

indicates that the German text of the 1965 Draft
does not differ from the 1962 Draft. This sign has
also been used before paragraphs which are the
same as the 1962 Draft in the French text only,
the German woraing haTing been amended for reasons
of style.

indicates that the words thus underlined hqve
been omitted from the Chairman's proposal.r

indicates that the words thus underlined are
new insertions as compared with the 1965 Draft.
Complete new paragraphs, however, have not been
underlined.





CHAPTER IIIbis

INTERNATIONAL APPLICATION PURSUANT TO THE
PATENT CO-OPERATION TREATY

Articles 113a et seq.

Chairman's proposal:

The Articles which provide, on the one hand, that a European patent application can be
filed via an international patent application pursuant to the Patent Co-operation Treaty
and, on the other hand, that a European patent application can serve as a basis for an
international application, should be inserted here. The relevant proposals will be
submitted later.

r
r
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CHAPTER IV
CONVERSION OF A EUROPBAN PATENT APPLICATION INTO A NATIONAL APPLICATION

Articles 114 to 118

Chairman's proposal z

The system for converting a European patent application into a national patent application
is to be retained. Discussion of Articles 114 to 118 is to be postponed, however, until
the basic provisions for the procedure for the grant of European patents have been
established.

~
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PART VI
RENEWAL OF ~UROFEAN PATENT APPLICATION AND SUROPEAN PAT~NTS

Note
PART VI contains, in Articles 119 to 123c, provisions rel~ting to renewal fees
for European patent applications and European patents and to the translation
of specifications.

The Chairman's proposals are based on the assumption that renewal fees will
be payable to the European Patent Office for European patent appli~ations.
Whether these fees will remain at a constant level (as in the Dutch system)
or whether they are to be progressively graduated (as in the German system) is
to be left to the Rules relating to fees. Similarly, it will be laid down in
the Rules relating to fees whether a supplementary fee (national fee) is to
be payable for each designated Contracting State.

Subsequent to the grant of a European patent, the renewal fees under national
law would be paid to the national patent offices. Special arrangements can be
made by the Contracting States which have concluded a spacial ag.~ement within
the meaning of Article 8a. These States may fix special renewal fees for the
unitary patent, to be paid to the European Patent Office, independent of the
national renewal fees.

Whether, and to what extent, renewal fees for European patent applications and
for European patents once granted are to be used to finance the European
Patent Office should be left to the Financial Provisions (Articles 42 to 53).

BR/GT 1/10 eL69 mk
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1962 Draft

The renewal fees to be paid in respect
or the European patent shall be those laid
down by the Rules relating to fees adopted
pursuant to this Convention. These fees
are due in respect of the third year and
each of the following years, calculated
from the date of filing of the application.
Patents of addition are not subject to the
payment of renewal fees.

BR/GT 1/10 e/69 mk

Article 119
Renewal fees

EFTA Draft

The renewal fees to be
paid in respect of the
European patent shall be
those laid down by the
Rules relating to fees
adopted pursuant to this
Convention. Each renewal
fee shall include a sum
in respect of each country
covered by the patent.
These fees are due in
respect of the third year
and each of the following
years, calculated from
the date of filing of the
application. Patent. of
addition are not subject
to the payment of renewal
fees.

1

1965 Draft

• The renewal fees to be paid in
respect of the European patent shall be
those laid down by the Rules-relating
to fees adopted pursuant to this Convention.
These fees shall be due in respect of the
third year and each of the following years,
calculated from the date of filing of the
application. Patents of addition shall not
be subject to-the-payment-of-renewal fees.



\.Illn.L ,I..A-J.I.' ••.

RENEWAL OF EUROPEAN PATENT APPLICATIONS

Article 119
Renewal fees for European patent applications

Chairman's proposal

(1) The renewal fees to be paid to the
European Patent Office in respect of
European patent applications shall be those
prescribed by the Rules relating to fees
adopted pursuant to this Convention. These
fees shall be due in respect of the third
year and each subsequent year, calculated
from the date of filing of the application.

(2) Applications for European patents
of addition shall not be subject to the
payment of renewal fees. In respect of
applications for European patents of addition
converted into independent patent applications
or deemed to be independent patent applications
in accordance with Article 88, paragraph 3a,
the renewal fees shall be payable in the same
manner as for originally independent patent
applications.

BR/GT 1/10 e/69 mk

Note

The Chairman has proposed the second sentence of
paragraph 2 in order to define the date from which
renewal fees are due for converted applications for
patents of addition.
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Article 120
Date of payment of renewal fees

1962 Draft

(1) Renewal feee must be paid before the
commencement of the year in respect of which
they are due. Renewal fees due in respect of
any period prior to the grant of a provisional
European paten~ must be paid not later
than four months after suoh grant.

(2) When a renewal fee bas not been paid
before the date indicated in paragraph 1,
the fee may be validly paid within six months
of the aforesaid date, provided that the
additional fee prescribed by the Rules
relating to fees is paid at the same time.

(3) The lapse of a European patent for
failure to pay a renewal fee within the
due period shall be deemed to have occurred
at the end of the year preceding that in
respect of which the fee fell due.

BR/GT 1/10 e/69 mk

EFTA Draft

(1) +

(2) +

0) +

1965 Draft

(1) • Renewal fees must be paid before the
commencement of the year in respect of which
they are due. Renewal fees due in respect of
any period prior-to-the-grant-o[-;-proviaionalEurope;n-patent-must-be-paid-not-Iater--------!~~~:!~~~:~~~!E~:~!!~~:~~~E:~~~~!:----

(2) When a renewal fee has not been paid
before the term indicated in paragraph 1,
the fe~ may be validly paid within six months
of the aforesaid term, provided that the
additional fee prescribed by the Rules
relating to fees adopted pursuant to this
Convention is paid at the same time.

(3) • The lapse of a European patent for
failure to pay a renewal fee within the
due period shall be deemed to have occurred
at the end of the year preceding that in
respect of which the fee fell due.



Article 120
Date of payment of renewal fees

Chairman's proposal

(1) Renewal fees must be paid before the
commencement of the year in respect of which
they are due.

(2) +

0) - deleted .•
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1962 Draft

Subject to the provisions of
Article 113, the European Patent Office
shall alone be competent to decide whether
the renewal fees have been paid in due
time. In the event of dispute, the Patent
Administration Division will decide upon
the matter, if so requested.

BR/GT 1/10 e/69 mk

Article 121

Proof of payment

EFTA Draft

+

.\

1965 Draft

Subject to the provisions of
Artrcie-113~-the-Europeari-Patent Office
shaii-;ione be competent to decide whether
the fees provided for in Article 119 and
Article 120, paragraph 2, have been paid
in due time.



The European Patent Office shall alone
be competent to decide whether the fees
provided for in Article 119 and Artiole 120,
paragraph 2, have been paid in due time.

BR/GT 1/10 e/69 mk

Article 121
Proof of payment

Chairman's proposal
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Article 122
Extension of time for the payment of renewal fees

1962 Draft

(1) The European Patent Office may, upon
request, grant to any person who is the
proprietor of a European patent supplemen-
tary extensions of time for the payment
of renewal fees, provided that the applicant
for such an extension proves, within the
period prescribed for the payment of the fees,
that he was prevented from paying them by
lack of funds. Any extension granted shall
not exceed two years, and may be renewed,
provided payment is not deferred beyond
the two years following confirmation of the
provisional European patent. Extension can
only be granted in respect of an amount
not exceeding nine-tenths of the total fees
payable. Further, the grant of an extension
of time for payment may be made subject to
the payment of a deposit.

(2) Notwithstanding paragraph 1 above,
the European Patent Office may authorise the
proprietor of a patent, upon his request, to
milke, within II period of one Yl:ur culculaled
from the expiry of the second year follo-
wing the confirmation of the provisional
European patent, instalment payments of the
total amount of renewal fees due at that
date.

(3) During the period of exemption from
payment granted in accordance with

BR/GT 1/10 e/69 mk

EFTA Draft

(1) +

(2) +

(}) +

1965 Draft

(1) The European Paten~ Office may, upon.
request, grant to any person who is the
proprietor of a European patent supplemen-
tary extensions of time for the payment
of renewal fees, provided that the applicant
for such an extension proves, within the
period prescribed for the payment of the ff~(!s,
that he was prevented from paying them by
lack of funds. Extensions may be granted and
renewed for a maximum period of two years,
provided payment is not deferred beyond the
two years following final confirmation of
the provisional European patent. ~xtension can
only be granted in respect of an amount not
exceeding nine-tenths of the total fees
payable. Further, the grant of an extensiol'
of time for payment may be made subject to
the payment of a deposit.

(2) Notwithstanding paragraph 1 above,
the European Patent Office may authorise th~
proprietor of a patent, upon his request, to
make, within a period of one year from the
expiry of the second year following the f.il"i~.l
confirmation of the provisionHl ~uropean
patent, instalment payments of the total
amount of renewal fees deferred up to that
date.

(3) - deleted -

-2-



- deleted -
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Article 122
Extension of time for the payment of renewal fees

Chairman's proposal
Note :
The object of this provision was to allow applicants
lacking funds to postpone payment of renewal fees
falling due during the proceedings until after the
confirmation of the provisional European patent,
i.e. after commencement of exploitation of the
European patent. With the new system for the grant
of a series of national patents, this object can no
longer be achieved, since the continuation of the
European patent as a national patent would not be
made dependent on the subsequent payment of European
fees. To compensate applicants, it is proposed that
the provisions relating to assistance in Article 169
should be extended to renewal fees.

Should the Working Party wish to retain the possi-
bility of the European Patent Office granting supplem-
entory extensions of time for the payment of renewal
fees, such extensions would have to be limited to the
period up to the date of the grant of the European
patent.



Article 122 (contd.)

1962 Draft

Article 169. paragraph 1, the provisions
of paragraph 1 L-above_7 shall similarly
apply, without it being necessary to prove
lack of funds. Such provisions shall apply
equally, and without proof, as from the
date on which the request specified in
Article 169, paragraph 1, is submitted. If
this request is refused, the renewal fees
must be paid within three months of such
refusal. The provisions of paragraph 2 and
of Article 123 are applicable under this
procedure.

BR/GT r/10 e/69 mk
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EFTA Draft
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1965 Draft
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Article 123
Failure to effect payment within the extended period

1962 Draft

If renewal fees in respect of which an
extension has been granted in accordance
with Article 122 are not paid in due time,
the European patent will lapse at the
expiry of the said period. The renewal fees
unpaid at the date of expiry remain due.
Failure to pay will be established by a
decision of the Patent Administration
Division.

BR/GT 1/10 e/69 mk

+

EFTA Draft 1965 Draft

• If renewal fees in respect of which an
extension has been granted in accordance
with Article 122 are not paid in due time,
the European patent 8halllapse at the
expiry of the said period. The renewal fees
unpaid at the date of expiry remain due.
Failure to pay ahallbe established by a
decision of the Patent Administration
Division.



- deleted -
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Article 123
Failure to effect payment within the extended period

Chairman's proposal

Note :
se;-Note to Article 122.
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1962 Draft

(1) Apart from the cases specified in
Article 16, paragraph 5, a provisional
European patent will lapse :

(0) if the renewal fees are not paid
within the proper period.

BR/GT 1/10 e/69 mk
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Article 125, paragraph 1 (c)

EFTA Draft

(1) Apart from the cases
specified in Article 16,
paragraph 5, a European
patent will lapse :
(0) +

1965 Draft

(1)*Apart from the cases specified i:l
Article-1b7-paragraph-57-a-provIsIo~ai~'
~~~~E~~~:E~!~~!:~E~!!:!~E~~-:---------
(0) • if the renewal fees are not paid

~~~~~~_~~~_E~~E~~_E~~~~~.



Article 123a
Consequence of failure to effect payment

Chairman's proposal

If a renewal fee has not been paid !?l
the end of the period referred to in
Article 120, paragraph 2, the European
patent application shall be deemed to
have been withdrawn.

BR/GT 1/10 e/69 mk

Note :.......•....It is possible that, at the time of the grant of the
European patent (Article 101), a renewal fee for the
European patent application could have fallen due but
not yet have been paid. Were the European patent to be
granted without taking into account any failure to
pay the renewal fees due, a sanction would have to be
provided in Article 123a to the effect that, in the
event of failure to pay, the European patent would
lapse. Such a provision would no longer appear to be
appropriate, for the reasons set out in the Chairman's
note to Article 122.

It is therefore proposed that Article 10', paragraph 2,
should be complemented-in such a manner as to make
the grant of the European patent dependent on the
payment of any renewal fees which have fallen due, in
addition to being dependent on the payment of the fees
for grant and printing.
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1962 Draft

The renewal fees to be paid in respect
of the European patent shall be those laid
down by the Rules relating to fees adopted
pursuant to this Convention. These fees
are due in respect of the third year and
each of the following years, calculated
from the date of filing of the application.
Patents of addition are not subject to the
payment of renewal fees.

BR/GT 1/10 e/69 che
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Article 119
Renewal fees

EFTA Draft

The renewal fees to be
paid in respect of the
European patent shall be
those laid down by the Rules
relating to fees adopted
pursuant to this Convention.
Each renewal fee shall
include a sum in respect of
each country covered by the
patent. These fees are due
in respect of the third
year and each of the"follo-
wing years, calculate~ from
the date of filing of the
application. Patents of
addition are not subject to
the payment of renewal fees.

1965 Draft

• The renewal fees to be paid in
respect of the European patent shall be
those laid down by the Rules relating to
fees adopted pursuant-to-this-Conv~ntron.The6e-feeB-6haii-be-due-in-respect~of---
the third year and each of the following
years, calculated from the date of
filing of the application. Patents of
addition shall not be subject-to-th;-f~l~!~~:~!=~!~!!~f=!!!~:------------



CHAPTER II
RENEWAL OF EUROPEAN PATENTS

Article 123b
Renewal fees for European patents

Chairman's proposal

The renewal fees prescribed by national law
shall be payable to the national central
industrial property office of each Contracting
State for which the patent has been granted.
TheBe fees ahall be due in respect of the
year, calculated from the day and month of
filing the application, but commencing after the
grant of the patent has become final, and for each
subsequent year.
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1962 Draft

BR/GT 1/10 e/69 che

EFTA Draft

Article 34, paragraph 5,
second sentence

Any Contracting State
may require that, for a
patent to be effective in
that State, the applicant
shall furnish a transla-
tion of the whole specifi-
cation into the language
of that State and the
specification shall be
printed and published
also in that language.

1965 Draft



Article 123c

Translation of specifications

Chairman's proposal

(1) If the speoification of a European patent has
not been drawn up in one of the official languages of
a Contracting State, that State may prescribe that
the proprietor of the European patent must send to
the national central industrial property office,
within a period of not 18SS than three months after
the date of publication of the grant of the patent
in the European Patent Bulletin,
(a)a translation of the specification into an official

language of that State, or
(b)a fee for the preparation of an offioia1 translation

of the specifioation into an official language of
that State.

(2) Any Contraoting State which has adopted provisions
pursuant to paragraph 1 may further prescribe that the
proprietor of the patent must pay the costs of publication
of such translation within the period referred to in
paragraph 1.

(3) Any Contraoting State may prescribe that, in the
event of failure to observe a provision adopted in
accordance with paragraph 1 or 2, the European patent
shall be deemed to have been void in that State ab origino.

BR/GT 1/10 e/69 jv.
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PART VII
SURRENDER, LAPSE AND REVOCATION OF THE EUROPEAN PATENT

CHAPTER I
SURRENDER AND LAPSE

Articles 124 to 126

Chairman's proposal I deleted

BR/GT 1/10 e/69 jv.
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CHAPTER II

REVOCATION

Articles 127 to 135

Chairman'e proposal I

The provieions of the Drafting Committee's version of Article 2, paragraph 2a, would make special
provisions for the grounds and procedure for revocation of the European patent unnecessary. It is
therefore proposed to delete Articles 127 to 135.

BR/GT 1/10 e/69 jv.
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PART VIII

COMPULSORY LICENCES

Articles 136 to 152

Chairman's proposal I
Deleted; see Note to Articles 127 to 135.

BR/GT 1/10 8/69 jv.
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PART IX
COMMON PROCEDURAL PROVISIONS OF THE EUROPEAN PATENT OFFICE

CHAPTER I
GENERAL PROVISIONS GOVERNING PROCEDURE

Article 153
Membership of the Boards of Appeal, etc., and challenges thereto

1962 Draft EFTA Draft 1965 Draft
(1) Members of Boards of Appeal or of

Revocation Boards may not take part in the
settlement of any matter if they have any
personal interest therein, if they have
previously been involved as representatives
of one of the parties, or if, at an earlier
stage, they contributed towards the final
decision in the matter. Similarly, members
of Revocation Boards may not take part in
revocation proceedings in respect of a
European patent, if they have taken part
in proceedings for the grant or the confir-
mation of the said patent.

(1) Members of Boards of (1).Members of Boards of Appeal or
Appeal may not take part in of Revocation Boards may not take part
the settlement of any in r~;-;;rri;;;~r-~l any matter if they
matter if they have any have any personal interest ther~in, if
personal interest therein, they have previously been involved as
if they have previously representatives of one of the parties,..been involved as represen- or if, at an earlier stage, they contri-
tatives of one of the buted towards the final decision in the
parties, or if, at an ear- matter. In addition, members of Revo-
lier stage, they contri- cation B~ard6-;ay-n~t-tak;-parr-In---
buted towards the final r;vocati~n-pr~c;;dr~g6-rn-re6P~~t-of a
decision in the matter. Europ;a~-pat;~t;-rl-r~;y-~av;-t;k;n---

part-rn-pr~c;edrng6-1or-rh;-gra~t-~r tl1'~~~!!~~~!!~~:~!:!~~:~~!~:~~!~~~;------_.

(2) If, for one of the reasons mentioned
in paragraph 1, or for any other reason, a
member of a Board of Appeal or of a
Revocation Board considers that he should
not take part in the resolution 6f a

Imatter, he shall inform the Board
accordingly.

BR/GT 1/10 e/69 che

(2) If, for one of the
reasons mentioned in
paragraph 1, or for any
other reason, a member
of a Board of Appeal con-
siders that he should not
take part in the resolution

(2) • If, for one of the reasons
mentioned in paragraph 1, or for any
other reason, a member of a Board of
Appeal or of a Revocation Board
considers that-h;-;h~uid-not-tBke part
in the resolution of a matter, he shall
inform the Board accordingly.

-2-



PART IX
COMMON PROCEDURAL PROVISIONS OF THE EUROPEAN PATENT OFFICE

CHAPTER I
GENERAL PROVISIONS GOVERNING PROCEDURE

Article 153
Member.hip of the Boards of Appeal etc., and challenge. thereto

Chairman's proposal

(1) Members of the Boarde of Appeal or of the
enlarged Board of Appeal may not take part in-rhe
octtlement of' any matter if they have any personal
interest therein, if they have previously been
involved as representatives of one of the parties,
or if, at an earlier stage, they contributed
towards the final deoision in the matter.

(2) If, for one of the reasons mentioned in
paragraph 1, or for any other reason, a member of
a Board of Appeal or of the enlarged Board of
Appeal considers that he should not take part
in the resolution of a matter, he shall inform
the Board accordingly.

BR/GT 1/10 e/69 jv.
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Article 153 (contd.)

1962 Draft

(3) Members of an Appeal or Revocation
Board may be objected to by any party for
one of the reasons mentioned in
paragraph 1, or if suspected of partiality.
No objection can be based upon the natio-
nality of members or upon the fact that
none of the~ is of the same nationality as
the applicant.

(4) The Board will decide as to the
action to be taken in the cases specified
in paragraphs 2 and 3. In cases of the
kind referred to in paragraph 2, the
decision will be taken without the parti-
cipation of the member concerned.

BR/GT 1/10 e/69 che

~.

-2-

EFTA Draft

of a matter, he shall in-
form the Board accordingly.

(3) Members of a Board
of Appeal may be objeoted
to by any party for one of
the reasons mentioned in
paragraph 1, or if suspec-
ted of partiality. No objec-
tion can be based upon the
nationality of members or
upon the fact that none of
them is of the same natio-
nality as the applicant.

(4) +

1965 Draft

(3) • Members of a Board of Appeal
or of a Revocation Board may be
objected-to-by-any-party for one of th
reasons mentioned in paragraph 1, or i1
suspected of partiality. No objection
may be based upon the nationality of
members or upon the fact that none of
them is of the same nationality as the
applicant.

(4) • The Board shall decide as to
the action to be taken in the cases
specified in paragraphs 2 and 3. In
cases of the kind referred to in
paragraph 2, the decision shall be
taken without the participitation of
the members concern~d.



'f...

Article 153 (contd.)

Chairman's proposal

(3)Members of a Board of Appeal or of the enlarged
Board of Appeal may be objeoted to by any party for
one of the reasons mentioned in paragraph 1, or if
suspected of partiality. No objection may be based
upon the nationality of members or upon the fact
that none of them is of the same nationality as the
applicant.

(4) +

Er./,..'~ 1/10 I r U •
• :~ . .J leI ). J v •



Article 154
Obtaining evidence

----------------------,'---------------..,,-----------------------, ._-
1962 Draft EFTA Draft 1965 Draft

(1) • Evidence may be obtained in
proceedings before the ~uropean ~atent
Office under the present Convention by
means including :
(a) • the personal appearance of the parliesi
(b) • interrogatories and the discovery cf

documents;
(c) • examination of witnesses;
(d) • expert opinion;
(e) • inspection of premises.

(2) Examining Divisions, Boards of
Appeal and Revocation Boards may commissi0n
one of thei~-~~~6~~~-E~-E~f~ the necessary
investigating action.

(1) +

(c) +

(d) +
(e) +

(2) An Examining Divi-
sion, a Patent Administration
Division, a Board of Appeal
will proceed to take
the necessary investigating
action, or will commission
one of their members to do

(1) Evidence may be obtained in procee-
dings before the European Patent Office
under the present Convention by means
including :
(a) the personal appearance of the partieSil (a) +
(b) interrogatories and the discovery of (b) +

documents;
(c) examination of witnesses;
(d) expert opinion;
(e) inspection of premises.

(2) An Examining Division, a Patent
Administration Division, a Board of Appeal
and a Revocation Board will proceed to take
the necessary investigating action, or will
commission one of th~ir members to do so.

so.
(3) A Board of Appeal and a Hevocation

Board, or any member duly commissioned to
undertake investigations, may hear
witnesses and experts on oath.

(3) A Board of Appeal
or any member duly
commissioned to undertake
investigations, may hear
witnesses and experts on
oath.

(3) A Board of Appeal or a Revocation
Board, or any member duly-co~~r~;ro~ect-t'
und~~take investigations, may hear
witnesses and experts on oath, in so fur 1:.6

this is considered necessary.

R~/GT 1/10 e/GS C~~ -2-
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0nteining ev:Jence

Chairman's proposal

(1) +

(a) +

(b) +

(c) +
(d) +

(e) +

(2) Examining Divisions and Boards of Appeal
may commission one of their members to take the
neceBBazy investigating action.

(3) A Board of Appeal or any member duly
commissioned by it to undertake investigations
~ay hear witnesses and experts on oath, in 50

far as this is considered necessary.

BP,/:.;r l/lC f' I - ., ": .



A~ti~le 154 (contd.) -2-

1965 DraftI "~T' Dr' r. I .._--
___ ••• 1"\ a.,1962 ,'1 iJ.[t

(4) A Board of Appeal and a ReVochtiul1
BOhrd may impose a fine not exceeding ••••
upon any witness who f2i:s to appear Lfter
service of a summons on him in proper form.
A similar penalty may be imposed upon any
witness who, without proper reason, refuses
to testify or take an oath.

(4) ~ Board of A~peal may i
. f' t d' Ilmpose a lne no excee lng
•••• upon any witness who
fails to appear after
service of a summons on him
in proper form. A similar
penalty may be imposed upon
any witness who, without
proper reason, refuses to
testify or take an oath.

_._----------_._._----
(4) A ijoard of iljJpeal~::_~_~:~::::~!!.~:~

Board may impose a fine not. CXC(;(:..; dIE; •••
upon-any witness who fails to appear
after service of a summons on him in
proper form. A similar penalty may be
imposed upon any witness .ho, without
proper reason, refuses to testify or
take an oath. The fine may be waived if
the witness offers a legitimate excuse,

(5) Each Contracting State will treat any
perjury on the part of witnesses and experts
as if the offence had been committed before
a national court dealing with civil pro-
ceedings. On notification by the President
of the European Patent Office, it will take
proceedings before the competent national
court against such persons.

(5) + (5) • Each Contracting State shall
treat any perjury on the part of
witnesses and experts as if the offence
had been committed before a national
court dealing with civil proceedings. On
notification by the President of the
European Patent Office, it shall take
proceedings before the competent national
court against such persons.

(6) Interested parties, witnesses and
experts may be heard by the judicial
authorities of their country of residence.
Witnesses and experts may be heard, under
oath, by the judicial authorities of their
country of residence, even whell the hearing
has been requested by an ExamininG Section,
an Examining Division or the Patent
Administration Division.

(6) Interested parties,
witnesses and experts may
be heard by the judicial
authorities of their country
of residence. Witnesses and
experts may be heard, under
oath, where applicable,by t.he
judicial authorities of
tneir country of residence,

(6) • Interested parties, witnesses
and experts may be heard by the j ud ici,11
authorities of their country of residence.
Wi tnesses and experts may be hear(!, ulJder
oath, by the judicial aut.horities c,j'

the i r co \l n try 0 f r e~;.i:L" "_' t:, eVe: • WI:~:/l t.. ill:

hearinG' h,~,'3 :>p.cn requested by all txzHninillG
":;pction,i,;xumillin,:!>ivi:;iollor l:II,"lil
Jidmillistration I!ivisioll. -----------------------------

BH/GT 1/10 e/69 che
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Cnairman's rroFosnl

(4) A Boari of ~ppe~l may ~~pose a fine
not exceeding •••• on 3ny wi~ne~s W~0 fails
to appear after service of a su~~ons on him
in proper form. A simi~ar penalty may be imposed
upon any witness who, without proper reason,
refuses to testify or take an oath. The fine
may be waived if t~~ witness offers a legitimate
e~cuse.

(5) +

(6) Interested parties, witnesses and experts
may be heard by the jujicial authorities of their
country of r2siie::ce.Nitncsses and ,=xp',rtsmfl:'
be heard, unde:- cat~, by th'" ,judicia: ",ut;,or.i ~ies
of Leir c:.untr': v; res~1ur.~~. ever. W~'.~!i the
r.-~ari.ng has :;e~:- :"'e~1uested t:~. an ~xb!r.i~l;n~: .~,.:..:~-:Ol.

or ~xa~ininf J:v~3ion •

", / 'J • I ~C .~/ ,,/



LtO

Article 154 (contd.)

1962 Draft

BR/GT 1/10 e/69 che
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EFTA Draft

even when the hearing has
been requested by an
Examining Section, an
Examining Division or the
Patent Administration
Division.

1965 Draft
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1962 Draft

When the present Convention or the
Implementing Regulations specify a period
to be determined by the European Patent
Office, such period shall not be less than
two months or more than four months. In
certain special cases, the period may be
extended upon request, but its total extent
shall not exceed six months.

HR/GT 1/10 e/69 che

Article 155
Time limits

EFTA Draft

+

l'

1965 Draft

When this Convention specifies a period
to be determined by the European Patent
Office, such period shall not be less than
two months or more than four months. In
certain special cases, the period may be
extended upon request.
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1962 loraft

(1) The applicant for or the proprietor
of a European patent who is prevented by
"force majJure" from observing <; tl:ne limit
imposed by tne European Patent Gffice ~~ll,
upon application, have his rihlitS re-€:.:;tC'-
blished, if the non-observance in 4uesticn
has had the direct consequence, by virtue
of the provisions of the present Conve~tion
or of the Implementing Regulaticns, of cau-
sing the refusal of the application for a
patent, or of a request, or th~ loss of ~ny
other right or ',eans of redreEs.

(2) The ar~lication must be sub~itted
wi thin the two months following the rel;](.val
of the Cbuse of non-compliance ~jth the
time limit. The omitted act must be completed
within this period. The application will
only be admissible within the year im;Ledia-
tely following the expiration of the unob-
served time limit. In the case of non-
payment of a renewal fee, the per'jod sp~ci-
fled in pl.lrRl':r~ph2 of Article 1,'0 will be
deducted from the period of one yenr~

(3) The applic/:llion must ::;l,'~l' the ['rounds
on which it is based, and must .t.t out the
fuC t san d evide nee on whjch j L : e1 J (.:: •

J:;FTJ\ Draft

(1) +

(2) +

0) +

1965 Dr:..ft

(1) The applicant for or L!:i:: prorrJ.,~:',:)1
of a Zuro~ean patent ;~;-I~-~~;;;~i;a-5~-'n~;~~;-;;J:~~;n-1~;;observing a tim~ iixj'

I'imposed by the ~uropean ~~tent Cffiee s~a:
upon application, have tis r~ghts re-e~t~,.
.L_lshei, if the non-obs~rvance in GUeE'~~~
has the direct consequence, by virtue cf
the prov:sions of tLis :c1nve:. tion, Q.- : ' ••!'

iog the refusal of the u~plication for a
patent, or of a request, or the loss of
any other right or means of redress.

(2) The application must be submitted
within two months from the removal of the
cause of non-compli8nc~ with the time
limit. The omitted act must be completed
within this period. The apr1i:ation ~~u:l
only ee admissible ~ithin the year immeJ:,
te}y following the expiration of the unob-
served lime limi t. In the cns€' of I,on-
pa:{n.ent of co renewal fee, lh' p,~ri0,1 :;1-1'('.

fieJ in ~rlicle '120, IXd',ll;:'Clph ,~, ~;i., , tv
deduc ted rrom LI.'.! pt: ":'00 L f cn.: ye:;r'.

(.5) The af).lic!Jt.;,Jr; must :itaLe tLp. l~LH.

0: .•• ;hicl~ .: t is h.:lsed, :;nd ii:U,:;t c;ct 01.: t L~.
1"1:".'. on which i.t rt'.~~s•

. i '(' t: , mr~
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'_'t: .•.•.:.rvati0T' of :i:n~ ..•.;"it. ;,r",v\;lj.~ .. ~ O'! f'Jr:::e r..b '.'ure

Chairman's proposal

(1) The ~}~li:ant 5ho is prevellted by force ma~eure
trom observi~g ~ time limit imrosej by t~d ~urc;ed'
Patent Office shall, upon appli_ation, have his
rights re-pslablished if the non-observance in
,:u~stion h~s tile dir~ct conse4uence, by virtue of the
~rovisions o~ this :onvention, of causing the refusal
uf the ~urope~11 ratent application, or of a request,
or the deeming of the ~uropesn patent a~plication to
have been withdrawn, or the loss of any other right
or means of redress.

(2) +

0) +

Nnte
1:. p"I'af~r'lJ;h1 the re-establishment vi former'
r ';'Cll ts has been extended to cover tile c"",;eof
the fictitious arrangement, whereby the ~uro~e3n
p,.le:ltclH;lication is deemed to huve been 'Nith-
drawn. ;.5 conta';Tied in the proposals for
Articld 78. paragraph 4 and Article 101,
paragraph 1a. On account of this exter,sion the
3e~man text of the se:ond half of para~raph 1
has been re-drafted.

:l- I"'m .•.. /,'"
•• :\/ ~l 1/ ~

I•.. .
. I mk.



Article 156 (coutd.)

1962 Draft

(4) The authority competent to decide
on the omitted act will decide upon the
application. Any decision refusing an
application must set out the grounds upon
which it is based.

(5) The provisions of the present Article
are not applicable to the time limits speci-
fied in Article 68, paragraphs 3 and 4,
Article 72, paragraph 1, Article 74,
paragraph 1, Article 80, paragraphs 4 and 5
and Article 88, paragraph 2. .

(6) Any person who, in a Contracting
State, has, in good faith, in the course
of the period between the lapse of a
European patent and its restoration,
exploited or made effective and c.erious
preparations for exploiting the invention
which is the subject of the patent, may
freely continue such exploitation in the
course of his business or for the needs
thereof.

BR/GT 1/10 0/69 'llk

-2-

EFTA Draft

(II) +

(5) +

(6) +

..

1965 Draft

(4) • The authority competent to dl
on the omitted act shall decide upon i
application. Any decision refusing an
application must set out the grounds ~
which it is based.

(5) • The provisions of the present
shall not be applicable to the time lil
fied in Article 68, paragraphs 3 and L
Article 72, parai~~~~-I:-I~tI~I;-'~:--
paragraph 1, Article Bo, paragraphs 4
and Article 88, paragraph 2.

(6) Any person who, in a Contractiv
State, haa in good faith exploited or
effective and serious preparations for
exploiting an invention which is the s
of a European patent in the course of '
per!od-between-rhe-Iapse or effective
cancellation of-6uch-Europe~n-patent-8
not!fIcatIon-of-!ts-restoratIon:-may f
continue such-ei~IoIt~tIon-{n--the CCUI'

of his business or for the needs there.



Article 15~ (contd.)

(4) +

"
-2-

Chairman's proposal

(5) The provisions of the present Article shall
not be applicable to the time limits specified in
Article 68b, paragraphs 1 and 2, Article 72,
paragraph 1, Article 74, paragraph 1, Article 80,
paragraphs 4 and 5, Article 88, paragraph 2 and
Article 98, paragraph 4.

(6) Any person who, in a Contracting State, has
in good faith exploited or made effective and
serious pr~paralions for exploiting an invention
which is the subject of a published European patent
application in the course of the period between
the refusal of that European patent autlication or
the date from which the European patent application
has been deemed to have been withdrawn and notific-
ation of re-establishment of the applicant's rights,
may freely continue such exploitation in the course
of his business or for the needs thereof.

uR/ST J/10 ~/f;9 ffik

Note :
F;;;graph 6 had to be adapted both to the amended
objectives of the Convention and the amended
procedure, as compared with the 1965 Draft.
Accordingly it is proposed, on the one hand, that
the right, granted by this paragraph, to continue
exploiting an invention which is the subject of an
applicat~on, should be restricted by excluding
therefrom the case of the lapse and restoration of
a European patent, since the r~gulation of this case
would be left to the nntional jurisdictions. On the
other hand, this provision should b~ extended in
the sense that it is to apply as early as from the
newly introduced publication of the patent application
(Article 86a).
In addition, the c~se of the fictitious arran~2ment
wher~by the Europe~n D~tent appli~ation is deem~d
to have been withdr,wn h~s Rlso b~en in:orpor~ted. It
is riot. tLe ir::,~,~t:,,1i c~. tLis t~rOpClr~,~ ~J -intr::;jth',>
:)r:J ::l;'tr:.r~~) it; ttl' ~'::,:::,~.~!,~~eof j";'.'l- ':r1". (;.
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A rot : c ;'_ 15 '7

DeatL of apr:;~.:,jnt or prof'ri~tor

1962 Draft

(1) If the applicant for or the proprietor
of a European patent dies, and if his heirs
cannot be located, the European Patent Office
may, by public notice, invite the heirs to
establish, within a reasonable time, their
rights in respect of the application or the
European Patent.

(2) If no person establishes a right of
succession within the due time, or if persons
who have laid claim to the riehts within
such time fail ~o produce proof within a
reasonable period, the application will be
deemed to have been withdrawn or the patent
to have lapsed.

PR!~T 1/10 ~/~c mk

EFTA Draft

(1) +

(2) +

1965 Draft

(1) If the applicant for or the I
of a European patent die;:-i~a-Il-~_
~;~~~t-E;-!~~;t;a:-Ihe ~uropean r~:(
may, after a period of fiixmon t}l~ f}
death, by public notice invite the I
to establish, within a reasonable t~
their rights in respect of the Eur0}
patent application ~!_~~~_~~!~E~~~_!.

(2) • If no person establishes &
succession within the due time, or j

who have laid claim to the rights wj
such time fail to produce proof wit!
reasonable period, the European palr
application shall be deemed to have
withdrawn or the European patent tc ;
!!F~!2. --------------------------~.



;~r '"'.L ~- j ':~ OJ:; .-;

Dc 'i. tho f ,l~ i c ;-,r. tor' r. -(;. r J ,:. ~ .'

Ci.i- irman I s proposal

(1) If the ap~licant dies, Qnd if his heirs
cannot be located, the EurofEac Patert Office may,
after a period of six months from his death, by
public notice invite the heirs to establish, w~tr.ln
a reasonable time, their rights in respect of the
European patent application.

(2) If no person establishes a right of succession
within the due time, or if pers6ns who have laid
claim to the rights within such time fail to produce
proof within a reasonable period, the ~uropean patent
applicatio~ shall be deemed to have been withdrawn.

~ .•.., I.m
:.Jr.; J" 1/1C I' •

~i ") ~ IT,,:



1962 Dra rt

-- '--.-/

Art ic 1,el ~',t,
Ment~onin~ of the inv~ntor as su~h

EFTA Draft 1965 Draft
(1) If the applicant for or the pro-

prietor of '" European patent nc..Jl:es the
inventor to the European Pat£nt Office,
the person so named will be mentioned as
inventor in the European Register of
Patents, in tilenotice publishing the
grant of the provisional Luropean patent,
and in that publishing the confirmation
of this pat0nt as a final Luropean patent,
and in the printed specification. The
applicant for or the proprietor of the
European patent may, at any time, amend
the notification. The Eur0pean Patent
Office will not check the accuracy of the
information given.

(2) The ~rovisions of paro6raph 1 will
not be arpli~d when the inventor named by
the applicant addres~es tn the 2uropean
Patent Office a written renull(:i"ti'.Jnof
hiE title as i~ventor.

(1) If the ap~licant for
or the proprietor of a
European patent names the
inventor to the l,uropean
fatent Office, the person so
named will be mentioned as
inventor in the European
Register of Patents, in the
notice publishing the grant
of the European patent, and
in that publishing the con-
firmation of this patent as
final patents and in the
printed specification. The
applicant for or the pro-
prietor of the European
patent may, at any time,
amend the notification. The
European Patent Office will
not check the accuracy of
the information given.

(2) +

deleted; the provisions of this
Article have been in~orporated in the
Implementing Regulations under Article

( .5) t: :~;, ;' "',ph 1 v'ill fJ} r ~

(i,) when ,J. t ,l~,l ~,,:,!"~Y p,".
~".~;'f);.~"a!l r t.f.~nt L4'_~'~C(

~ ;:1 i J ' t'l Y :

:.~"j > ".
_ :1;11 '.•. "':'-

<:~) l'

':a) +

:~Ie!.t :r,'l, v" i~'l it t •.. ,; :,;,
'.::

:lei ; .
!.':

; !. L ~~;, l' I
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Cnairman's proposal

Note :-'The provisions of this Article should be
incorporated in the Implemcnlinc Hegulations
under Article 17.

.~



(4) +

Article 158 (contd.)

1962 Draft

required to name such third party as
inventor;

(b) when a third party submits to the I (b) +
European Patent Office a request for
rectification of the name of the
inventor and supports it with the
consent of the applicant or proprietor
and of the person wrongly named, or pro-
duces evidence of a final judgment.
(4) Printed specifications will not be

corrected after publication.

RR/GT 1/10 e/6Q m~

-2-

EFTA Draft------_.__ .
1965 Dra ft
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Article 1580

'---'

Approve} of the form of the patfnt by the proprietor

1962 Draft
-----------------------_._--~_.~.~-~-

EFTA Draft
---------_._------ ._-----

1965 Draft

In the grant of the provisional European
patent~-the-pubilcation-provlded-for-In---~Articie 96 and the confirmation of the
P!2!!~i2~~!Europea~-p;t;nt:-the European
Patent Office shall be bound by the form
proposed or accepted by the applicant for
2!_P!2pr!!!2r_2f-~E!_~~~~E~.

BR/GT 1/10 e/69 mk



Article 158a
Approval of the form of the claims and of the patent

Chairman's proposal

The European Patent Office shall be bound,
in the publication provided for in Article 96
and in the grant of the European patent, by
the form proposed or accepted by the
applicant.

BR/GT 1/10 e/69 mk
I'
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1962 Draft

Article 159
Reference to general principles

EFTA Draft 1965 Draft
In the absence of procedural provisions

in the present Convention or the Implemen-
ting Regulations, the European Patent
Office will take into account the princi-
ples of procedure generally practised in
such matters in the Contracting States.

BR/GT 1/10 e/69 mk

+ In the absence of procedural prov~s1ons
in this Convention, the European Patent
Office shall take into account the principles
of procedural law oommonly recognized in the
Contracting States. In the absence of such
common principles the European Patent Office
shall draw upon the legislation of one or
more Contracting States.

.



+

BR/GT 1/10 e/G9 mk

Article 159

Reference to general principles

Chairman's proposal

65



64 '--/ '--/

CHi\PT::;R II

ADMISSION OF PUBLIC, NOTIFICATIONS AND INSPECTION OF FILES

Article 160
Admission of public

1962 Draft

(1) Hearings before the Examining Sec-
tions, the Examining Divisions and the
Patent Administration Divisions are not
public.

(2) Oral proceedings, including delivery
of the decision, are public as regards the
Boards of Appeal, after publication of a
provisional European Patent; also before
the Revocation Boards in the absence of
any contrary decision of these Boards in
cases where admission of the public would
have serious disadvantages.

BK/-;T I/":C e/'9 mY.

EFTA Draft

(1) +

(2) Oral proceedings,
including delivery of the
decision, are public as
regards the Bourds of
Appeal, after publication
of a European Patent.

1965 Draft

(1) • Hearings before the Examining Sec-
tions, the Examining Divisions and the
Patent Administration Divisions shalI- notbe-pubiic:---------------------

(2) • Oral proceedings, including deli-
very of the decision, shall be public, as
regards the Boards of Appeal, after publi-
cation of a provisional European Patent
and as reg:;ds-the-Revocatlon-Bo3rds:-in
so-far-as-these-Boards-do-not-declde other-
wise in cases where admission of the public
would have serious disadvantages.



CHAPTER II
ADMISSION OF PUBLIC, NOTIFICATIONS AND INSPECTION OF FILES

Article 160
Admission of public

Chairman's proposal

(1) Hearings before the Examining Sections
and Examining Divisions shall not be public.

(2) Oral proceedings, including delivery
of the decision, shall be public, as regards
the Boards of Appeal and the enlarged Board
of Appeal, after publication of the European
patent application or of the claims, in so
far as these Boards do not decide otherwise
in cases where admission of the public would
have serious disadvantages.

65

BR/GT 1/10 e/69 mk 'I'
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1962 Draft

The European Patent Office will, as a
matter of course, notify those concerned
of decisions and summons, and of any
notice or other communication from which
a time limit is reckoned, or of which those
concerned must be notified under the present
Convention or its Implementing Regulations,
or by order of the President of the European
Patent Office. Such notifications may be
given through the intermediary of the
central industrial property offices of the
Contracting States.

BRIST 1/10 e/69 mk

+

Article 161
Notifica tions

EFTA Draft

'-/

1965 Draft

The European Patent Office shall, as a
matter of course, notify those concerned
of decisions and summons, and of any
notice or other communication from which
a time limit is reckoned, or of which those
concerned must be notified under the
present Convention, or of whicL notifi-
cation has been ordered by the ~resident
of the European Patent Office. Such noli-
fications may, where necessary, be given
through the intermediary of the central
industrial property offices of the
Contracting States.



'-

,-j

al
II)
0
A.
0

III r..•... ~ A.
'-D 0•... .,.l II)

+>
QI Cll ~
r-l 0 III
0 "f"'I e.,.l ..... r..
+> .,.l .,.l
M +> III
c=: 0 ..cz (,)

~
E

0"-~
""-
QI

0•...
""-
H

+ E-<
t.:l

""-p:;
Il=l



1962 Draft

(1) Before publication of the grant of
a provisional European patent, the files
relating to applications for European
patents and to provisional European patents
shall not be made available for inspection
witnout the consent of the applicant for or
the proprietor of the European patent.

(2) After publication of the grant of
a provisional European patent, or in the
case specified in Article 117, paragraph 2,
documents relating directly to the pro-
ceedings for grant, confirmation or revoca-
tion of a European patent may be inspected
by any person upon request.

(3) Inspection as referred to in the
preceding paragraphs is subject to the
poyment of the fee prescribed by the Hules
relating to fees adopted pursuant to this
Convention.

3R/GT 1/10 e/69 mk

Article 162

Inspection of files

EFTA Draft

(1) +

(2) +

0)+

1965 Draft

(1) The files relating to European patent
applications or provisional European patents,
in respect of-which-neither-the-publlcatlon--
pro~ided-for-In-Artlcre-gb;-nor-the-pubIIca-
tion-of-grant-has been made,-sharr-not-be---
mad~-a~alrabre-for-In~pection without the
consent of the applicant for or proprietor
~!_~~=_E~!=~~' -----------------

(2) After Dublication of the grant of a
provisi;~;i-E~ropean-patent-or~-where-----
appriCabre~-after-the-publicatIon-provided
for-in-ArtIcle 86a, or 1n tne case specified
in Article 117, paragraph 2, documents rela-
ting directly to the proce~dings for grant,
confirmation or revocation of a European
patent-may-be-in;pected-by any third party on
request.

0) The inspection referred to in the
precedinp; paragraphs shelllbn of ttj(" ()ril~ill;11

documents or of copies thereof, and shall be
subject to the payment of the fee rres~ribed
by the Rules relating to fees adopted pursuanl
to this Convention.



(1) The files relating to European patent
applications, which have not yet been
published pursuant to Article 86a or Article
96, paragraph 3, shall not be made available
lor inspection without the consent of the
applicant.

(2) After the publication provided for in
Article 86a or Article 96, paragraph 3, I-or
in the case specified in Article 117, -
paragraph 2, 7 documents relating directly
to the prqceedinge for grant of a European
patent may be inspected by any third party
on request.

(3) +

BR/GT 1/10 e/69 mk
.~

Article 162
Inspection of files

Chairman's proposal

Note

Parar,raph 3 could be incorporated in the
Implementing rlegulations.
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Article 163
Notification of objections raised by national authorities

1962 Draft

(1) The proprietor of a provisional
European patent shall state, within a
period to be determined, and upon request
of an Examining Division or of a Board of
Appeal, the States in which applications for
national patents have been made for the
whole or part of the invention which is the
s~bject of the £uropean puLent, and to give
the reference numbers of the said applica-
tions. He may likewise be required to state,
within a period to be determined, any ob-
jections raised in the course of proceedings
before the national authority and the deci-
sions of such authority, insofar as such
objections and decisions relate to the
novelty of the invention.

(2) The Examining Division or the Board
of Appeal will can6el the provisional
European patent if the proprietor of the
said patent fails to comply with the
requirements of paragraph 1.

BR/GT 1110 e/69 mk

EFTA Draft

(1) +

(2) +

1965 Draft

(1) The proprietor of a provisio-
nal European-patent-shair-rndIcate:-
~pon-~e~~est-ol-an-Examining Divisior
or of a Board of Appeal, and within
a period to be determined by these,
the States in which applications for
national patents have been made for
the whole or part of the invention
which is the subject of the European
patent, and shall give the-refere~ce
n~mbers of the said applications.

(2).The Examining Division or the
Board ol-ippeaI-;halr-~;~~eI-the-p~~-
;I;Ionir-~~ro~ein-p;ie~t-Il-the-p~~:-
p~reto~--of-the-sard-palent-faIrs-to
comply-wrth-the-~equr~ements of
paragraph 1.



Article 163
Notification of objections raised by national authorities

Chairman's proposal

(1) The applicant shall indicate, upon
request of an Examining Division or of a
Board of Appeal, and within a period to
be determined by these, the states in
which applications for national patents
have been made for the whole or part of.
the invention which is the subject of 1h!
European patent application, and shall
give the reference numbers of the said
applications.

(2) If the applicant fails to comply
with the requirements of paragraph 1,
the European patent application shall be
refu~ed.

BR/GT 1/10 e/69 mk



72

1962 Draft

'---"

CHAPTBR III
COSTS AND THEIR ENFORCEMENT

Article 164

Costs in examination proceedings

EFTA Draft

'-"

1965 Draft
(1) Each party to proceedings for the

grant or examination of a provisional
~uropean patent must meet the costs he has
incurred, unless a decision of an Examining
Section or Division orders an equitable
apportionment of costs incurred in hearing
the parties, or during a preliminary
investigation.

(2) Apportionment of costs will be dealt
with in the decision relating to the grant
or to the confirmation of a provisional
European patent. It can similarly be dealt
with when an application for a patEnt is
withdrawn, or when a provisional European
patent lapses.

(3) The apportionment of costs, inclu-
ding the remuneration of representatives
oS the parties, shall be limited to the
expenses necessary to assure proper protec-
tion of the rights involved.

(4) Upon request, an Examining Section
will tax costs to be paid under a decision
apportioning them. A bill of costs, with

BR/1T 1/10 e/69 mk

(1) +

(2) +

(3) +

(l~) +

(1) • Each party to proceedings for the
grant or examination of a provisional
Europp;~-~;r;~r-~~;rl meet-rfi;-~;~r~-he has
incurred, unless a decision of an Examining
Section or Examining Division orders an
equitable apportionment of costs incurred in
hearing the parties or during a preliminary
investigation.

(2) • Apportionment of costs shall be dealt
with in the decision relating to the grant
or to the confirmation of a provisional
i~~~~;;~-~;I;~I:-fi-;;y also-E;-J;;i~-;ith whr
an aprlication for a patent is withdrawn, or
~~:~_~_E:~!~~~~~~~_~~~~E:~~_E~!:~!_~~E~:~.

(3) • The apportionment of costs, inclu-
ding the remuneration of representatives of
the p;rties, shall be limited to the
expel16esnecessary to assure proper protpc-
tionof the rights involved.

(4) • Upon request, an Examinin~ Section
sholl ~ax costs to be paid under a decision
~d)OI.t ioning them. A bill of costs, with

-r..-



CHAPTER III
COSTS AND THEIR ENFORCEMENT

Article 164
Costs in examination proceedings

Chairman's proposal

(1) Each party to proceedings for the
grant of a European patent shall meet the
costs he has incurred, unless a decision
of an Examining Section or Examining
Division orders an equitable apportionment
of costs incurred in hearing the parties or
during a preliminary investigation.

(2) Apportionment of costs shall be dealt
with in the decision relating to the grant
of a European patent. It may also be dealt
with when an application for a patent is
withdrawn or deemed to have been withdrawn.

0) +

(4) +

BR/GT 1/10 e/69 mk
t
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Article 164 (contd.)

1962 Draft

supporting evidence, ahall be attached to
the request. The request will only be
admissible if the decision in respect of
which the taxing of costs is required is
a final one. Costs may be taxed once their
credibility is established.

3~/~1 I/1C e/~S mk

-2-

EFTA Draft

.'-.../

1965 Draft

supporting evidence, shall be attached tr'
the request. The request shall only be
admissible if the decision in respect of
which the taxing of costs is required is
a final one. Costs may be taxed once thei
credibility is established.
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1962 Draft

'---"

Article 165
Costs in proceedings on appeal

EFTA Draft

---/

1965 Draft
(1) Each party proceeding on appeal must

meet the costs he has incurred unless a
decision of a Board of Appeal orders an
equitable apportionment of costs, other than
fees prescribed by the Hules relating to fees
under the Convention.

(2) Apportionment of coste will be dealt
with in the decision on the appeal. It can
similarly be dealt with when an application
for a European patent or the appeal has
been withdrawn, or when the provisional
European patent lapses.

(3) The provisions of Article 164,
paragraphs 3 and 4 are applicable to costs
in appeal proceedings.

3R/JT 1/10 e/~~ mk

(1) +

(2) +

0)+

'(1) Each party proceeding on appeal shall
meet the costs he has incurred unless a
decision of a Board of Appeal orders an
equitable apportionment of costs, inGluding
the appeal fee, but excluding any other fees
prescribed by the Rules relating to fees
adopted pursuant to ttis Convention.

(2) • Apportionment of costs shall be dealt
with in the decision on the appeal. It may
also be dealt with when a patent application or
an appeal is withdrawn, or when a provisional
~~~~E~~~_E~~:~~_!~E~:~.-------------

(3) • The provisions of Article 164,
paragraphs 3 and 4, shall apply.



Article 165
Costs in proceedings on appeal

Chairman's proposal

(1) +

(2) Apportionment of coats shall be
dealt with in the decision on the appeal.
It may also be dealt with when a patent
application or an appeal ia withdrawn,
or when,a patent application ia deemed
to have been withdrawn.

0) +

BR/GT 1/10 e/69 mk
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Chairman's proposal

BR/GT 1/10 e/69 mk

Article 166
Costs in proceedings for the grant of compulsory licences

Article 167
Costs in revocation proceedings

Article 168
Costs in proceedings for a declaratory judgement

deleted

79
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1962 Draft

1st Variant
(1) In proceedings for the grant and

confirmation of a provisional European
patent, and in appeal proceedings, the
applicant or the proprietor shall, upon
request, be exempt from the payment of
fees, other than the application fee and
renewal fees, and from the payment of
other costs of proceedings as described by
the present Convention and its Implementing
Regulations, if the competent Department of
a Contracting State certifies that he is
not in a position to pay owing to lack of
sufficient means. Such exemption will be
total or partial in accordance with the
certificate which shall specify what
portion of the fees and other costs if any,
the person submitting the request is able
to pay.

(2) The provisions of paragraph 1 are
also applicable to proceedings for the
revocation of a final European patent.

(3) Exemption will only be granted if
the application and the certificate refer-
red to in paragraph 1 are submitted before
the expiration of the period fixed for

Article 169

Assistance

EFTA Draft

1st Variant
(1) +

(2) - deleted -

0) +

'-.../

1965 Draft

-2-



See next page.
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Article 169

Assistance

Chairman's proposal

U I

- 2 -
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Article 169 (contd.)

1962 Draft

payment. However, when the applicant
establishes within the said period that he
has applied for the certificate from the
competent authority, the period will be
extended by three months. If the certifi-
cate is not submitted within the extended
period of three months, the extension will
be deemed to have been refused.

(4) The competent authority of a Contrac-
ting State will only issue certificates to
physical persons who are nationals of said
State or ordinarily resident on its terri-
tory.

(5) The fees and other expenses from
which an applicant secures exemption will
be reimbursed to the European Patent
Office by the Contracting State whose compe-
tent authority issued the certificate.

(6) Contracting States are not bound to
issue the certificates provided for by this
Article.

2nd Variant
Contracting States may take any measure

designed to assist applicants for and pro-
prietors of European patents and parties
to proceedings for the revocation of final
European Patents in respect of the payment

-2-

EFTA Draft

(4) +

(5) +

(6) +

2nd Variant
Contracting States may

take any measures desig-
ned to assist applicants
for and proprietors of
European patents

'---J

1965 Draft

The Contracting States shall have the
right to take any measures to assist
applicants for and proprietors of European
patents and-~i~tI;;-I;-~~;~;;~I~i;-I;~----
!~!:~!!~~~!!~~:~!:!!~~!:~~~~r~~~=r~!~~!~

-j-



Article 169 (contd.) -2-

Chairman's proposal

The Contracting States shall have the right to take
any measures to assist applicants in respect of
the payment of fees, other than application fees,
and of other costs of the proceedings, in so far as
such persons are not in a position to pay them,

'I-

BR/ST 1/10 e/69 mk

Note :
The Chairman's proposal extends the provis1ons
relating to assistance to cover renewal fees. This
takes into account the Chairman's proposal in
respect of Article 122, in accordance with which

-3-
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Article 169 (contd.)

1962 Draft

of fees, other than application fees and
renewal fees, and for the payment of other
costs of proceedings, in so far as such
persons are not in a position to pay them,
owing to i~sufficient means. These measures
can only be taken in favour of physical
persons who are nationals of the State
concerned, or ordinarily resident on its
territory.

BR/GT 1/10 e/69 mk

-3-

EFTA Draft

in respect of the payment
of fees, other than appli-
cation fee and renewal
fees, and for the payment
of other costs of procee-
dings,in so far as such
persons are not in a po-
sition to pay them, owing
to insufficient means.
These measures can only
be taken in favour of
physical persons who are
nationals of the State
concerned, or ordinarily
resident on its territory.

6

"-./

1965 Draft

in respect of the payment of fees,
other than application fees and renewal
fees, and of other costs of th;-pro:---
~;;aings, in so far as such persons are
not in a position to pay them, owing to
insufficient means.



Article 169 (contd.)

owing to insufficient means.

BR/GT 1/10 e/69 mk
t

-3-

Chairman's proposal

the grant of supplementary extensions of time for the
payment of renewal fees would be abandoned. Should
the Working Party decide, contrary to the Chairman's
proposal for Article 122, to provide for supplementary
extensions of time for the payment of renewal fees,
.these fees would have to be excluded once more from
the granting of assistance in the present Article 169.



86 ........."

Article 170

Enforcement of costs and fines

'----'"

1962 Draft

(1) Decisions of the European Patent
Office taxing costs of proceedings, imposing
a fine, or establishing failure to pay
renewal fees within the meaning of
Article 123, are themselves enforceable;
this provision does not apply to States.

(2) Enforcement shall be regulated by
the rules of civil procedure in the
Contracting State in whose territory the
enforcement takes place. The enforcement
order will be issued, without further
requirement other than that of the authen-
ticity of the document, by the national
authority which the government of each of
the Contracting States will designate for
this purpose, and of which the European
Patent Office shall be informed.

(3) After the completion of these forma-
lities at the request of the interested
party, the latter may levy distraint by
direct application to the competent autho-
rity in accordance with national law.

BR/GT 1/10 e/69 mk

EFTA Draft

(1) +

(2) +

0) +

1965 Draft

(1) Decisions of the European Patent
Office taxing costs of proceedings, imposing
a fine, or establishing failure to pay
fees, are themselves enforceable ; this
provision ahall not apply to States.

(2) • Enforcement ahall be regulated by
the rules of civil procedure in the
Contracting State in whose territory the
enforcement takes place. The enforcement
order shall be issued, without further
requirement other than that of the authen-
ticity of the document, by the national
authority which the government of each of
the Contracting States shall designate for
this purpose, and of which the European
Patent Office shall be informed.

(3) • After the completion of these forma-
lities at the request of the interested
party, the latter may levy distraint by
direct application to the competent autho-
rity in accordance with national law.

-2-



(1) +

(2) +

0) +

BH/GT 1/10 e/69 mk
I'

Article 170

Enforcement of costs and fines

Chairman's proposal

-2-
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Article 170 (contd.)

1962 Draft

(4) Enforcement can only be stayed by
a decision of the European Patent Office
or the European Patent Court. However,
national courts shall be competent to
investigate the validity of such enforce-
ment measures.

BR/GT 1/10 e/69 mk

-2-

EFTA Draft

(4) +

'--...i

(4)
1965 Draft

deleted -
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CHAPTJ:;RIV

REPRESENTATION
Article 171

Professional patent agents

'-......J

1962 Draft

(1) Representation of natural and legal
persons in proceedings before the European
Patent Office can only be undertaken by
natural persons whose names appear in the
list maintained for this purpose by the
said Office.

(2) Any person having his registered
place of business within the territory of
one of the Contracting States and who,
according to a certificate furnished by
the central industrial property office of
one of such States, is entitled to act as
a professional patent agent before that
office, may be entered in the list. Entry is
effected upon request, accompanied by the
certificate referred to above, which must
specify the extent of such entitlement.

(3) When, in a Contracting State, the
qualification to act as an agent is not
conditional upon the requirement of special
professional qualificationB~ persons who
act as agents before the central industrial
property office of the said State must have
habitually acted as such for at least five
years. In such cases, the certificate

BR/GT 1/10 e/69 mk

EFTA Draft

(1) +

(2) +

0) +

1965 Draft

(1) • Representation of natural and legal
persons in proceedings before the European
Patent Office may only be undertaken by
natur~l persons whose names appear in a
list ~aintained for this purpose by the
said Office.

(2) • Any person having his registered
place of business within the territory of
one of the Contracting States, and who,
according to a certificate furnished by
the central industrial property office of
one of such States, is entitled to act as
a professional patent agent before that
offica, may be entered in the list. Entry is
effected upon request, accompanied by the
certificate referred to above, which must
specify the extent of such entitlement.

(3) • When, in a Contracting State, the
qualification to act as an agent is not
conditicnal upon the requirement of special
professional qualifications, persons who
act as ~gents before the central industrial
property office of the said State must hnve
habitually acted as such for at least five
years. In such cases, the certificute

-2-



(1) +

(2) +

0) +

BR/GT 1/10 e/69 mk

CHAPTER IV

REPRESENTATION
Article 171

Professional patent agents

Chairman's proposal

-2-
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Article 171 (contd.)

1962 Draft

specified in the preceding paragraph must
indicate that the applicant satisfies this
requirement.

(4) Agents whose names are entered on
the list referred to in paragraph 1 may
only act before the European Patent Office
to the extent that they are entitled,
within the terms of the certificate refer-
red to in parAgraph 2, to act as patent
agents in the tontracting State in which
they exercise their profession.

(5) Representation before the European
Patent Office may be undertaken by any
lawyer called to the Bar in one of the
Contracting States, and having his profes-
sional office within such State, to the
extent that he is able, within the said
State, to act as a representative in patent
matters.

BR/GT 1/10 8/69 mk

-2-

EJt''l'ADraft

(4) +

(5) +

,

'-..J

1965 Draft

spe,ciiied in the preceding paragraph must
indicate that the applicant satisfies this
requirement.

(4) • Agents whose names are entered on
the list referred to in paragraph I may
only act before the European Patent Office
to the extent that they are entitled,
within the terms of the certificate refer-
red to in paragraph 2, to act as patent
agents in the Contracting State in which
they exercice their profession.

(5) • Representation before the European
Patent Offioe may be undertaken by any
lawyer called to the Bar in one of the
Contracting States, and having his profes-
sional office within such State, to the
extent that he is able, within the said
State, to act as a representative in patent
matters.

.~,
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1962 Draft

(1) Subject to the provisions of the
following parAgraphs, no person is
compelled to be represented before the
European Patent Office.

(2) Natural and legal persons who have
neither a place of business nor residence
within the territory of one of the Con-
tracting States must be represented in all
proceedings before the European Patent
Office by a patent agent. Upon conclusion
of the proceedings, the authority of the
patent agent to receive all communications
concerning the patent, shall be legally
maintained, unless the proprietor of the
European patent has acquired an address
for service within the territory of one
of the Contracting States.

(3) Applications for patents, requests
and appeals by persons referred to in
paragraph 2 can only be lodged through a
patent agent. Failure to observe this
requirement will result in the applicution
for a patent, the request, or the appeal
being deemed not to have been made.

(4) The patent agent referred to in
paragraph 2 will be entered in the Register
of European Patents. Any agent so entered
and who ceases to be authorised will con-
tinue to be regarded as the patent agent for
such time as his name remains entered on the
Register.
BR/GT 1/10 e/69 mk

Article 172
Compulsory representation

EFTA Draft

(1) +

(2) +

(3) +

(4) +

'-../

1965 Draft

(1) • Subject to the provisions of the
following paragraphs, no person shall be
compelled to be represented before the
European Patent Office.

(2) • Natural and legal persons who have
neither a registered place of business nor
residence within the territory of one of the Con-
tracting States muet be represented in all
proceedings before the European Patent
Office by a patent agent. Upon conclusion
2f_!h~_~!2~~!~i~g~~_!E~_~~I5~rIIi:~I:IE~-~~~~~~_~g~ll~_~2_r~~~i!~_~11_£~~~~~!£~~!~~2~2ll~~rg1gg_~h~-p~~~a~_~h~11_E~_1~g~11Im~1ll~~ill~g~_~a!~~~_~h~_Er2Er!~~2r_2f_!b~~~r2E~~g_E~~~n~_h~e_~£g~!r~g_~~_~2r~22!2r_2~r!1£!_!i~hia_~h~_~~rr!~2rI_2f_~n~2!_~h~_22g~r~g!ing_2~~~~~.

(3) • Applications for patents, requests
and appeals by persons referred to in
paragraph 2 may only be lodged through a
patent agent. Failure to observe this
requirement shall result in the application
for a patent, the request or the appeal
b~ing deemed not to have been made.

(4) • The patent agent referred to in
paragraph 2 shall be entered in the Register
of European Patents. Any agent so entered
and who ceases to be authorised shall con-
tinue to be regarded as the pntf'nt agC'lltfor
;~~h-ti;e as his name remains entered on the
Re~ister.
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Article 172

Compulsory representation

Chairman's proposal

"

(1) +

(2) Natural and legal persons who have neither a
registered place of business nor residence within
the territory of one of the Contracting States must
be represented in all proceedings before the European
Patent Office by a patent agent.

(3)Applications, objections, requests and appeals
by persons referred to in paragraph 2 may only be
lodged through a patent agent. Failure to observe
thi~ requirement shall result in the application,
the objection, the request or the appeal being deemed
not to have been made.

(4) The patent agent for an applicant, as referred
to in paragraph 2, shall be entered in the Register
of European Patents. Any agent so entered who ceases
to be authorised s,hallbe regarded as the patent
agent up to the grant of the European patent, for
such time as his name remains entered in the
Register. ~

BR/GT 1/10 e/69 mk

Note

The words "for an applicant" have been inserted !or the
sake or clarlty, as it is to be assumed that it was
not the intention of the 1965 Draft, either, that the
agent of an objector or other interested party should
be entered in the Register of European patents.
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1962 Draft

(1) Patent agents acting as such before
the European Patent Office must produce
an authorisation in writing.

(2) If several agents are authorised
they may, notwithstanding any contrary
provisions in the authorisation, act
either jointly or individually.

(3) Unless an authorisation contains
provision to the contrary, it will not
terminate upon the death of the person
who issued it.

BR/GT II 10 e/69 jv.

Article 173

Authorisations

EFTA Draft

(1) +

(2) +

(3) +

J

1965 Draft

(1) • Patent agents acting as such before
the European Patent Office must produce
an authorisation in writing.

(2) • If several agents are authorised,
they may, notwithstanding any contrary
provisions in the authorisation, act
either jointly or individually.

(3) • Unless an authorisation contains a
provision to the contrary, it shall not
terminate upon the death of the person
who issued it.

"
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PART X
PROCEDURE IN INFRINGEMENT AND OTHER CIVIL PROCEEDINGS

Articles 174 to 184
but excluding Article 180

Chairman's proposal: deleted

BR/GT 1/10 e/69 mk
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Article 180

'-.../

1962 Draft

Opinion by the European Patent Office

EFTA Draft 1965 Draft
At the request of the competent national

court to which the infringement action has
been referred, the European Patent Office
shall be obliged to produce a technical
opinion concerning the final European
patent in question.

BR/GT 1/10 e/69 mk

At the reque6t of the
competent national court
to which the infringement
action has been referred,
the European Patent Office
shall be obliged to pro-
duce a technical opinion
concerning the final patent
in question.

• At the reguest of the competent nati- l'

court-t~-;~I~~ ~~i-I~lringement action h:
been referred, the European Patent Office
shall be obliged to produce a technical
opinion concerning the European patent il
question.



A.rticle180
Opinion by the Suropean Patent Office

Chairman's proposal

On the basis of a decision of the competent national
court to which the infringement action has been referred,
the European Patent Office shall be obliged to produce
a technical opinion concerning the European patent in
question.

BR/GT 1/10 e/69 mk
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Chairman's proposal:

BR/GT 1110 e/69 mk

deferred

PART XI
TRANSITIONAL PROVISIONS

Articles 185 to 205

PART XII
FINAL PROVISIONS

Articles 206 to 217
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